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Sir CONST ANTINE PHIPPSs 


LESS oy NCE. 


The late Biſhop of ROCHESTER, &c 


; Y the Appointment of This Honourable Houſe, I have the 
Honour to attend Your Lord{hips, as. Counſel for the Re- 
verend Prelate, 'the unfortunate Priſoner ar the Bar : And 
perſuade myſelf i it will not be difficult ro defend His Lord- 
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ſince the Counſel tor it confeſs that it 1s ſupported only by 
Circumſtantial Evidence. 

| Bills paſſing into Laws for taking away Mens Liberties and Eftates by 
Circumſtances only, are new. Convictions by Circumſtances were never 
heard of in Ages Paſt ; and I hope will never be known in This, 
or Any which is to come: And tho' one of the Gentlemen ſaid that 


Circumſtantial Evidence is ſufficient at This Time of Day; I hope, the 
' Law is the ſame at This Time of Day, as ever; and that the Lives and 


Fortunes of Engliſh Subje&ts will be as well protected and defended by 
Your Lordſhips, as they were by Your Predeceſſors. 
The Sccuritics, which the Laws have provided for our Liberties and 


Eſtates, and the Happineſs, that we cannot be depriv'd of them, but by 
Full and legal Proof, are Advantages, which were obtain'd at great 
Expenſe of Blood and Treaſure, by Your Lordſhips Noble Anceſtors : 


And we doubt not but You will tr it Them to Poſterity as entire, 


as they have becn continued down to Your Lordſhips. 
The Law is the Rule of Men's Actions ; And Perſons accuſed as Cri. 
.minals for Fats committed by them, ought to be tryed by the Laws 
that were in Force at the Time of the Fas committed, ſecundum Allega- 


ta &f Probata. But Laws made Ex Poſt Fafo, to Puniſh Men for Fas 


which were not Offences when they were committed, render all things 
that are dear to Engliſhmen precarious; and for That Reaſon have been as 
often condemn'd, as they have been made. . 


The Charge againſt the Biſhop and Mr. Kelly are' 'fo interwoven; that 


1 beg you will excuſe me, if, in my Vindication of Him, I urge any - 


Thing, which I offer'd in Behalf of Mr. Kelly, when I had the Honour 


to attend Your Lord{hips as His Counſel: But I hall take Care to repeat 


no more than is Neceſſary, 
My Loxds, 1 am very far from denying, or conteſting, the Power of 


Parliaments as to Bills of Attainder ; But L hope, 1 may have Leave to 
Obſerve that, ;fuch a Power hath been very rartly exerted, unleſs up- 
on extraordinary Occaſions, and in Caſes of Neceſſity: I hope too 1 
may be permitted to ſhew, that the Caſc of My Lord Biſhop i is not within 
Either of Thoſe Reaſons. 

_ He never, withdrew Himſelf out of the Kingdom ; never fled 
from Juſtice, but was always amenable and torth-coming, ready ro 
2 B be 


; Ez ſhip trom the heavy Pains and Penalties of This Bill ; 
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Country, and be forced ro ſeek his Bread in defolate Places ? 


£6] 
be try'd accordingto the uſual and ordinary Methods of Juſtice, And the 
Attainders of Mortimer, and the Earl of Arundel, in Edward 1I1.'s Time, 
of Sir Thomas Haxey in Richard II.'s Time, and Others afterwards, were 
revers'd ; becauſe the Perſons accuſed were forth-coming, and might 
have becn brought to a Tryal according to the uſual Courſe of Juſtice. 
Wherefore, I hope the ſame Reaſons which prevail'd with Thoſe Parlia- 
ments to reverſe Thoſe Attainders, will have Weight enough with Your 
Lordſhips to preyent This Bill's paſſing into a Law. 

The Parliament, at the Reſtoration, did not think fit to ihterpoſe 
their Legiſlative Authority even in the Caſe of the Regicides ; bur left 
ſuch of them, as were alive, and forth-coming, to the ordinary Methods 
of Juſtice, and gave them a fair Tryal for their Lives and Eſtates. The 
only remarkable Bill of Attainder, which hath been in ſome Ages (excepr 
of ſuch as were in 47ual Rebellion, or fled from Juſtice) was That of 
Sir Fohn Fenwick. I own, I mention'd This Caſe on Bchalf of Mr, Kelly ; 
and it being a Caſe ſo material for My Lord Biſhop's Defence, I cannot in 
Juſtice to His Lordſhip omit making ſome Obſervations upon it; From 


which it will appear, that the Reaſons given for paſſing That Bill are the 


. 


ſtrongeſt Arguments in the World againſt This. 
"The Preamble of Sir John Fenwick's Attainder ſhew'd the Neceflity of 
it : For the Preamble ſets torth, ---Thart Sir Fohn Fenwick was upon the 
Oaths of George Porter, and Cardel Goodman, indicted of High Treaſon; 
That he obtain'd His Majeſty's Favour to have his Tryal dcelay'd from time 
tro time, upon his repeated Promiſes of making an ingenuous and full 
Confeflion : Thar ſcycral times were appointed for his Tryal ; at one of 


which he had been actually try'd, had it not been for the Expe&tation of 


the Diſcoveries ſo often promis'd ; That fince the times appointed for 
his Tryal, Cardz] Goodman one of the Wirncſles was withdrawn, ſo that 


he could not be had to give Evidence. And it appear'd upon the Tryal, 


that Porter had been tamper'd with, and had 3ool. paid him, and 200 /. 
more promis'd him, to go beyond Sea. This made the Preſumption very 
ſtrong, that Goodman was ſent away by ſome of Sir Fohn's Friends, So that 
there was an Indiffment againſt him ; Two Witneſſes were ſworn upon it, 
and proved the Treaſon; and he promisr'd from time to time to make Diſ- 
COUBIE.. + G 

 Hath my Lord Biſhop been indifed ? Hath there been any Oathmnade 
againſt Him 2 Did He ever impoſe upon his Majeſty or the Miniſtry, by 


| 


promiſing to make any Diſcovery ? Hath He ſent away any One that was 


Witneſs againſt Him ? Since Theſe Circumſtances were thought neceſſary by 


the Parliament at That Time to induce Them to paſs That Ae ; and the 
preſent Caſe is not attended with azy One of Theſe Circumſtances ; This, 
Ak wag conceive, is a Reaſon, why Your Lordſhips fhould not paſs 
This Bill. pr Ie 

The, greater th2 Offence is of which any Perſon Is accuſed, the plainer 
and clearer the Proof ought to be: And My Lord Coke in his qth Inſtitute, 
Page 37- (which 1 mention'd the other Day) ſpeaking of the Attainder 
of Cromoell Earl of Eſſex, by Parliament, ſays; © The more high and 
<« abſolute the FJuriſdiion of the Court is, the more juſt and honourable 
© it ought to be in its Proceedings, to grve Example of Juſtice to infertour 
&« Courts.” Ws ot. oe Ss 

The Offence charg'd on My. Lord Biſhop is of the higheſt Nature ; and 
This Juriſdiftion the moſt high and abſolute : Therefore the Proceedings, 
without. doubt, ought to be the moſt Fuſt and Honourable. 

The Puniſhment inflited by This Bill, is the greateſt that can be, next 
to Death icſelf : For what can be. worſe, than for a Reverend Prelate of 
ſuch advanced Years, and of ſo infirm a Body, to be bamſh'd into another 


'The 


« 


E 7-3 
The Puniſhment is ſtill much ſeverer to His Lordſhip ; who hath ſaved 
| Nothing to ſupport Himſelt : For his eminent Hoſpitality, and his exten- 
five Charity, tho' they have fitted and prepared Him to live in another 
} World, yet have diſabled Him from ſubfiſting in another Comnntyy : 
There He will Himſelf want That Charity, which He fo liberally beftow'd 
upon Others ; and muſt beg upon his Crutches, or Starve. 
= As to the Evidence offcr'd againſt His Lordſhip, I bumbly apprehend 
; the Proof would not be ſufficient at Law to ſupport an Indiffment for the 
; loweſt Miſdemeanor. And will Your Lordfhips, in Your Great Wiſdom 
A and Juſtice, convi&t a Lord of Parliament, a Member of Your own Body, | 
and {ubje&t Him to ſuch ſevere Puniſhment, upon Evidence, that at Law 
would not be ſufficient to convidt the meaneſt Subject of the moſt minute 
Treſpaſs * | | 
This, I humbly apprehend, will appear to be the Caſe ; when the Thy | 
Charge againſt my Lord Biſhop, and the Evidence to ſupport it, have | 
been conider'd. —— | 
The Bill recites, * That there was a deteſtable and horrid Conſpiracy 
* for invading his Majeſty's Kingdoms with Foreign Forces ; for raifing a 
© Rebellion ; for ſeizing the Tower, and City of London ; and for laying 
« violent Hands upon his Majeſty's moſt Sacred Perſon, and upon his 
* Royal Highneſs.” : 


wa 


As to the ſeizing the Tower, and the City, and laying violent Hands on 
the King and Prince ; Neither of Theſe Crimes is charged upon My Lord 
Biſhop. But the Charge againſt His Lordſhip is, that He hath been deeply 
concern'd in forming, Br efli , and carrying on, the wicked and deteſiable 
Conſpiracy, by traiterouſly conſulting and correſponding with divers Perſons to 

 raife an Inſurreftion within This Realm, and to procure Foreign Forces to in- 
wade This Kingdom ; and intending to raiſe a Rebellion, at the time of the 
Elefions; and when the King went to Hanover ; and at the Breaking up of 
the Camp. _ / Ws: 

As © ks firſt, viz, The ſending for Foreign Forces ; The Biſhop is not 
charged with being privy to any One of the three Memorials : For Ney- 
noe lays, He wrote them, and they were dictated to Him by Kelly, and 
Watſon, whom He ſuppos'd to be the Earl Mariſhat. f | 

| As to the Charge of raiſing a Rebellion at the Time of the Ele&zons, 
*tis founded on a Letter, Sign'd 1378, and dire&ed to Mr. Fackſon ; which 
the Report lays the Committee have good Reaſon to believe was from the 
Biſhop of Rocheſter to the Pretender. Ms | 

The Letter ſays, © Notwithſtanding This Opportunity is lapſed, ' Þ 
&* agree with You, another may offer before the End of the Year.” Ai 
the Obſervation made upon it is, That it was wrote the 2oth of April, 

when moſt of the Ele&f:ons were over : So conſequently the Opportunity 
was elapſed. INE og oy OF ME R$ 
| The Letter of the 2oth of April is fuppos'd to be wrote to the Pre- 
tender at Rome ; It {uppoleth a Letter to the Pretender had been wrote, 
taking Notice that an Opportunity. was elapſed at the Ele&ions; and thar 
an Anſwer had been made to That Letter by thePretender, that Another 
may offer before the End of the Year : Which mult be at leaſt t2wo Months 
before thc Date of the Letter ; and That was before the EleFions were began, 

As for railing a Rebellion, when the King went to Hanover ; It js 
interr'd from dark Paſſages in Letters of the 2oth of May, 1922, N. FS. 
gth of May, O. $. and 1oth of May, O. $. which are faidto have paſs'd be- 
tween Dillon, or his Secretary, and Kelly, And by comparing'Phole Paſ- 

| ſages, You will obſerve, what Foundation there is for ſuch a'Charge. 
_... ln rhe Letter of the gth of May, O,S. 2oth N. $. Ouitwell, ſuppos'd-to 
be Dillon's Secretary, writes to Baker, ſuppos'd to be Kelly, ** Thar! if 
© This Poſt hath not brought an Addition of Three to the Six, formerly 
'* come 


| 
| 
| 
| 
| 
| 
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« come from Repney, it is ply for Mrs. Fones to ſee, what is ſtill wanting 


« for the Purchaſe She intends to make.” 


In the Letter of the xoth of May, O. $. Hatfield, who is ſuppos'd to be 


Kelly, writes to Howell, who is ſuppos'd to be Dzllon's Secretary, © That 
« the King intends to ſet out early next Month; it they could then com. 
« pals Barrels enough, the fooner the Wine comes, the better ; Fores 
© promiles to be a good Cuſtomer.” 

From hence, and from what Pancier aid Skeen told him, 'twas infſi- 


 nnated, that great Foreign Forces were to be brought in for the Pre- 


T4 S 


tender ; That great Sums of Money were contributed for 'That Purpoſe ; 
and that Thoſe Sums were under the Management of the Biſhop of Ro- 
cheſter; and all this, becauſe Qritrwell rells Baker, if the laſt Poſt did not 
bring an Addition of three to (ix, Mrs. Jones may ſee what is ſtill want- 
ing for the Purchaſe ſhe intends to make. TR 
Now ſuppoſe, by Qzitwell and Howell are meant Dillows Secretary ; 
and by Baker and Hatfield, Kelly is intended: And ſuppoſe, that by the 
Addition of three to lix, is meant a Remittance of Money; by Wine are 


- meant Soldiers; and by Mrs. Jones is meant my Lord Biſhop of Rocheſter : 


Yet can what Dillon's Secretary writes to Kelly, or what Kelly writes to 
Dillon's Secretary, affc& the Biſhop of Rocheſter ? If It can; itis in the 
Power of any two Men, one refiding here, and the other beyond Sea, to 


take away the Life of any Man breathing. But ſuppole we can make it 


appear, as moſt certainly we ſhall, that by Mrs. Fones cannot be meant 


the Biſhop ; then what becomes of 'This Part of the Charge 2 > ET 


The next thing to ſupport This Charge, is, a Paſſage in an Extra of a 


Letrer dated the firſt of May, written from Ouztwell to James Baker; in 
which *tis ſaid, that *© Mrs. Fozes cannot take a better Time tohave him- 


« /elf fitted with an eaſy Saddle, &c. ” It an Extract of a Letter can be of 
any Weight, and the Conſtruction put upon it is to be allow'd; then the 
Biſhop is turn'd General, or at leaſt a Colonel. For by Neynoe's Infor- 
mation and Plunkett's Cypher, Saddlers, and Saddles, are Iriſh Soldiers, and 
Regiments: So the Biſhop is repreſented as undertaking to raiſe a Regi- 
ment of Jriþ Soldiers, and to mount on Horſeback himſelf to com- 
mand'them. To | 

As to the Third thing charged, which was, to raiſe a Rebellion at the 
Breaking up of the Camp ; there is no Pretence of Evidence, So that, upon 
the whole, there do's not appear to be any Pretence for That Part of the Pre- 


 amble to the Bill, which chargeth the Biſhop with having been deeply con- 


cern'd in forming, direfting, and carrying on, the Conſpiracy. 


The next thing charged againſt His Lordſhip, 1s, That he was con- 


 cern'd in a Correſpondence Abroad, and ſome Tranſactions at Home, for bring- 


ing in the Pretender. | | Df OHA 
Now as to This, I would obſerve, that there is ot one Witneſs againſt 
His Lordſhip of any criminal A&; that tho' all his Papers have been Rizd, 
yet there appears not any Letter, or Paper, under his Hand, of a criminal 
Nature ; ,nor any Letter prov'd to be written or receiv'd by Him, which 
is criminal: Neither is there any Charge of any Meeting or Conſultation 
with any Perſons for carrying on This Conſpiracy. Indeed He is men- 
tion'd as a Member of a Club, call'd the Burford-Club, of which the Eatl 


© of Orrery was ſaid to be Chairman ; Which Club (as I apprehend ) was 


never heard of 'till Layer's Tryal. This Accuſation I know to be falſe ; 


and never met with azy one that: believed it : Therefore ſhall not trouble 


Your Lordſhips with any farther Obſervations upon it, than juſt to take 


| Notice, -that tho' 'He who made the Liſt hath join'd Me with Perſons of 


great Quality and Honour ; yt I preſume to ſay, that my Profeſſion in 


the Law, as well as my Religion, has given me ſucha Senſe of my Duty, 


that no Perſons whatſocver arc great enough to draw me into a Plot againſt 
his Majeſty and the Govertment. 
| I beg 
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| I beg Leave to obſerve that This Charge is founded, partly upon the 

Hearſay of Pancier and Neynoe ; and partly upon the three Letters dated 

the 2oth of April, 1722. | 

As to the Hearſay-Evidence ; Pancier depoſeth, That Sheen TOLD 
HIM, that the Biſhop of Rocheſter and Lord North and Grey had the 

rincipal Dire&ion of the Conſpiracy ; That 200,000 [. had been raiſed 
y Contribution, and was put into the Management of the Biſhop ; and 
that it was call'd the Military Cheſt. Now can This be Evidence in an [a- 
diftment, or Aion, for the moſt minute Treſpaſs, or in any Caſe ? Can it 
be imagin'd that ſo much Money could be raiſed among the Facobites ? Or 
that ſuch a Sum could be raiſed, and not one Contributor diſcover d ? Can 
it be imagin'd that ſuch a Sum ſhould be entruſied with One Man ? Or 
that My Lord Biſhop would be That Man, who would have the Care and 

Trouble, and run the Hazard, of ſuch a Sum 2 To which it may be added, 

thar Skeen, the only Perſon living, who by any Perſon living is ſaid to have 

ſaid 'This, is now in Cuſtody, ready to be examin'd upon Oath, and denies 
every Word of tt. : 

As to Neynoe's Examinations, He ſpeaks only what Kelly TOLD HIM ; 
and can what Kelly told Him affe&t rhe Biſhop 2 Beſides, none of his 
Examinations are upon Oath, or ſo much as ſign'd by Him ; (whereas the 
Examination of Gvodman, that was given in Evidence againſt Sir John 
Fenwick, was upon Oath:) All of Them appear to be taken aſter he was 
in Cuſtody ; under great Apprehenſuons, and Terrors ; Nay it appears that 

4 One of Them was taken the Day before he drown'd Himſelf : Amd more- 

: over, that only One of Them was read, which was extraed out of Three 
? Examinations mark'd, A, B, C, and ſaid to contain the Subſtance. We 
deſire all the Three Examinations may be produced, and read ; and then 
it will appear, Whether That One contains the whole Subſtance ; or 
whether there be not ſome Things very material omitted: And it will 
likewiſe appear, that there are ſuch Inconfiſiencies in Them, as will take off 
their Credit. For in one Place He ſays, He ſaw Kelly make Ulſe of the 
Cyphers ; and that Kelly own'd with great Freedom They were for carry- 
ing on a Correſpondence with the Pretender and his Agents ; And yer in 
another Place He ſays, That Kelly never open'd himſelf as to the Plor 
now on Foot; That indeed He had ſeen ſeveral Letters from Paris and 
other Places, but they contain'd —— material : So that it muſt be ſup- 
poſed, either that there was no Treaſonable Correſpondence carry'd on 
by Kelly ; or that Neynoe was not fo great a Confident of Kelly's as He pre- 

tended. Ig | 
 Neynoe ſays, He drew Three Memorials ; and the laſt was in December 
' T721, to the Regent for Five Thouſand Men ; That all the Memorials 
_ were drawn by the Order of, and dictated by, one Henry Watſon, whom 
he did not know ; but took 'to be the late Earl Mariſhal ; That Henry 
Watſon, whom he took to be Earl Mariſhal, was in England all laſt Spring, 
and that he lay with him ſcveral Nights. 

"Tis very extraordinary that the Ear! Mariſhal ſhould truſt a mere 
Stranger to draw three Memorials, and one of them for Five thouſand | 
Men to invade the Kingdom ; and that afterwards he ſhould lie with Him | 
leveral Nights, and not know who He was. ; 

In one of his Examinations he ſays, The Heads of the Memorials were 
given Him by Kelly and Watſon: In another he ſays, they were all drawn | 
by Watſon: And "tis obſervable that the rough Draught, or a Copy of 
any one of "Them, is not produc'd ; which certainly, he that intended to 
rurn Evidence, and ſo ſoon ater became an Informer, would have done, 
it there had been any Such. : 

The Committee are pleas'd in their Report, Page 3$, to take Notice, 
4 that Neynoe ſaid, Kelly told Him, that a Lord of the Council gave the Biſhop 
3 Notice of his being to be taken up, ſome Days before it happen'd; and 
| arc 
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are pleas J likewiſe to ſay, that he afterwards confeſſed, (as They 
were info: m'd) that in That, and other his Examinations, he endeavour'd 
all he could to create Diffiderice and Suſpicions among his Majeſty's Servants. 
And what Credit can be givcn, after This, to One, who had lo l:ttle Re- 
gardto Trnth, as to ſay any thing, tho' never lo falſe; to ſo wicked a Purpoſe, 
asto create a Miſunderſtanding among his Majeſty's Servants 2 Eſpeciall: 

if one conſiders how probable it is, that the Remorſe He had upon his Con- 
ſcience, occaſion'd by the Evidence he had. given, and his Dread of the 
Shame of bcing forc'd, when he came wpon his Oath, to deny what he had 
ſaid when he was not upon his Oath, were the Reaſons of his makings 


away with Himſelf: And we ſhall call ſome Witneſſes, who will give 


a full Account of Him. _ Bs Rs 
 Weſhall call One, who but lately depos'd before Your Lordſhips, that 
Neynoe told Him, he had ſaid ſeveral things to a great Man, which he nei- 
ther would, nor could ſwear without being perjur'd. | 

I moſt humbly beg Your Lordſhips Pardon, for being ſo particular in a 


| Marter, which I had ſo lately an Occaſion to mention : But This is the 


Hinge, upon which the Weight of the whole Charge againſt the Bi- 
AP turns; and therefore I doubt not but Your Lordfſhips will ex- 
cuſe me: | 

The next Charge againſt my Lord Biſhop arifeth from three Letters, 
dated the 2oth of April 1922. One ſigned F. Jones, innuendo the Bi- 
{hop ; to Chivers, innuendo Dillon: Theſecondligned Nington,innuendo the. 
Biſhop ; to Muſgrave, innuendo Lord Marr : 'The third to Jackſon, innn- 
endo the Peredier and ſigned 1378, innuendo the Biſhop. Theſe Let- 
tcrsare {aid tobe wrote by Kelly, and diftated by the Biſhop. 
Now asto Theſe Letters, I beg Leave to obſerve there is nothing Cri- 


inal appears to be in any one of them : But then 'tis obje&ed, that Two 


of the Perſons are attainted of Treaſon, and are Agents of the Preten- 
der ; and *tis High Treaſon to write to Them: And the Third is the Pre- 
tender Himſelf. | Sas 

_ Suppoling Chrvers were Dillowv, and Muſgrave were Mary; yet Writing 
to 'T'hem in private Matters, not cr1mmal in'Themſelves, nor relating to the 
Pretender, 1s not Treaſon. 7 


But how comes the Lord Marr to be an Agent for the Pretender ? He 


quitted the Pretender's Service many Years before ; and from the Time 


of quitting his Service, till after the Date of Thoſe Letters, had a Penſion. 
from his preſent Majeſty. I believe the Counſel for the Bill, and all Man- 
kind, will be at a Loſs to tell by what Law Writing to One, who hath 
quitted the Pretender's Service ſo many Years, and who hath ſubſiſted 
ever ſince by a Penſion from his Majeſty, can be an Offence. 

Indeed, it it be proved that Jackſon is the Pretender; I admit, Writing 


to Him is Treaſon : But if /it be proved (as it will beyond all Diſpute) 


that by Jackſon neither is, nor can be meant the Pretender ; and that my 
Lord Biſhop neither did, nor could, write or dictate any one of Thoſe Let- 
ters ; then the whole Charge againſt my Lord Biſhop, tounded upon Thoſe 
Lerrers, falls to the Ground. 

The next Thing I would obſerve, as to Thoſe Letters, is from the Re- 
port, Page 42. where the Committee are pleas'd to. obſerve, that the 
Letter to Chivers is, great Part of it, out of, Cypher.; which ſeems to al- 
low that the other Part was in Cypher. Therefore it was very Neccſlary, I. 
think, to have printed the Letters in the Cyphers and CharaCters, in which 
they were written ; and alſo as they are decypher'd : Then the Perſons ac- 
cus'd would have had an Opportunity of employing Men $kill'd,'That 


. Way, to ſee if they were rightly decypher'd f'This was done in Coleman's 


Cale. + 

'The French Papers, in the Appendix, are printed firſt in That. Lan- 

guage, and then as they are Tranſlated ; which was not ſo neceſlary as 
ME, TOY Printing 
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Printing the Letters in Cyphey in This Caſe : Becauſe almoſt every ons | 
underſtands French enough to tell, at firſt Sight, whether a French Letter | 
 berightly tranſlated ; but tis impoſſible for a Man of the greateſt Skill in the 
. Art of decyphering, to tell, upon a ſudden at the Bar, whether a Letter be 
rightly decypher'd : So that all a Man hath in the World is to depend upon 
the Skill and Integrity of the Decypherers: Nor are they Infallible ; for the 
Witneſſes who decypher?d the Letters,admit,that there are ſome Words in 
them which they could not decypher ; and Thofe Words may give a Turn 
to the whole Senſe of the Letters. Nay Mr. Wills (aid, that one of the | 
Numbers he could not decypher ſtood for two Words: He was likewiſe 2M 
pleas'd to ſay, it was 7mpoſſible that the Number he could not decypher | 
could make an Alteration in the Senſe ; which is very extraordinary for a 


Man to ſwear: But if one Word could not make an. Alteration in the | 
Senſe, furely two might. 


The Writing Theſc Letters is charged upon Kelly ; which cannot affe& 
my Lord Biſhop, unleſs they were dictated by Him, or written by his Di- 
region, or Privity ; of which there is no Pretence of Proof. And there- 
fore I ſhall next offer to Your Lordihips ſome Obſervations upon the | 
: 
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Arguments and Circumſtances alledged to ſupport This Charge. 
It is obſerved in the Report, that the Perſon who wrote Theſe Letters, 
ſpeaks of himſelf as being in zl! Health, in great Pain, under ſome fad | 
and melancholy Circumſtances, which he expe&s will ſoon blow over; and | 
from thence 'tis inferr'd it muſt be the Biſhop, becauſe his Wife was then : 
4 Ill, and died in fix Days after ; and that he himſelf was at That time af- _ 
4 flicted with the Got : One of the Gentlemen, who was Counſel for | 
! the Bill, ſaid, Theſe were Circumſtances, that did not happen to any two | 
Men in the World at That time: And give Me Leave to inſtance one | 
other Circumſtance, which, 1 believe, did not happen to any one Man | 
inthe World ; which is writing a Leiter of Politich when his Wife lay 
a Dying. S ; 
Why Theſe Circumſtances muſt neceſſarily intend the Biſhop, more | 
4 than any other Perſon that was ſick, and under Misfortunes, I cannot ap- | 
L prehend, That 21] Health muſt neceſſarily imply the Gout ; and that it _— 
muſt be intended, that zo Man had the Gout the 2oth of April, but the | 
Biſhop ; that melancholy Circumſtances neceſſarily imply a Man's Wife being 
fick or dying ; and thar no Man had a Wife ck or dying, bur the Biſhop ; 
is, in my humble Apprehenfion, a new Way of arguing. vip 
Another Way of proving Theſe Letters ro be wrote by the Biſhop, is 
by the Names and Figures ſubſcribed. For one Letter is ſubſcrib'd, T. 
Fones, and another Letter is ſubſcrib'd, T. Illington : Andthe Report ob- 
ſerves, that where-ever Fones and' Nlington are named, the Biſhop is to be 
underſtood, But whythe Biſhop is to be underſtood by Thoſe Names, 7074 
conſitat ; Nor is there any Pretence of Evidence: And if we ſhew (as we 
infallibly ſhall) that by Thoſe Names the Biſhop corld not be meant, and that 
He could not write, or diftate Thoſe Letters ; then the Inferences againſt 
the Biſhop from Thoſe Letters, and from the Subſequent Correſpondence under 
Thoſe Names, become'of no Force or Weight. : 
_ A ThirdLerer is fubſcrib'd, 1378; which the Decypherers ſay denotes a 
3 | Perſon, whoſe proper Name begins with an R. And the Report is pleas'd 
4 to interr, that it muſt be the Biſhop of Rocheſter. Now why 1378 de- 
5 | notes a Perſon, whoſe Name begins with an R, the Decypherers only know : | 
And We are as much at a Loſs to khow, why by a Name beginning with | 
R, muſt be'intended the Biſhop of Rocheſter. If That Number appear'd to | 
denote 4 Name beginning with R, and if no Name began with That Let- 
ter, but the Biſhop of Rocheſter's ; there would then, I confeſs, be ſome 
Weiglr in the Obſervation, 
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Thar Jones and Illington are not the ſame Perſon, appears from the Let- 


ter of the roth of May, from Hatfield to Howel ; where, within the Com- 
paſs of 7790 Lines, they are diftinguiſhed. For in one Line he ſaith, Fones 


promiſeth to be a good Cuſtomer; and in the next Line bur one he ſaith, 
Iilington is gone into the Country ; which plainly ſthews them to be di- 
ftin& Perſons. Behides, in the Papers mention'd concerning the Duke 
of Norfolk, His Grace is ſeveral times denoted by the Name of Jones: 
In Layer's Liſt, Sir William Ellis is deſcrib'd by That Name; andin Plunk- 
e's Liſt Jones ſtands for the Germans. "os | 
The Evidence to prove Fones and [llington to denote the Biſhop, 

and the Intimacy between the Biſhop and Kelly, is the Preſent of a Dog 
called Harlequin. 
The Evidence ſtands Thus, --- Rep. 40. E. 35. © Hatfield, who is 
*© ſuppoſed to be Kelly, in his Letter of the zoth of April to Howel, who 
** is {ſuppoſed to be Dillox's Secretary, writes Thus. Mrs. Jones died 
'* laſt Week ; pray preſent my Reſpe&s to Mr. Muſgrave (meaning Marr) 
* and let him know, I receiv'd the Preſent ſent by the young Lady; 
* That he had aLeg broken in the Journcy : However I will take all thc 
* Care imaginable of him ; and inform Mr. Jones of it, ro whom I know 
** any thing from That Quarter will be very acceptable, ”_ | 

Hatfeld, in his Letter to Muſgrave of the 7th of May 1722, ſays; Mrs. 


_ E [ilington is in great Tribulation for poor Harlequin : However his 


* Obligations to the Lady are as great, as if he had come ſafe. ” 
From Theſe Letters 'tis inferr'd, that by Fones and [Mington the Biihop 


is meant; and that a young Lady ſent the Dog to Kelly as a Preſent for 


the Biſhop : And 'tis urged, that Mrs. Barnes in her Examination of the 
23d of May, ſays, The Dog was not defign'd for Her, but for the Bi- 


ſhop of Rocheſter ; That Kelly told her, the Dog was for the Biſhop; and 


that Kelly promiſed to get the Dog for Her, from the Biſhop, in Caſe it 
did not recover its Lameneſs, 

It is admitted, that Mr, Kelly brought ſuch a Dog from France ; that 
Mrs. Barnes had it; and that its Leg was broken: But that it was de- 
fign'd for the Biſhop, or that the Biſhop ever had, or ſaw it, there is no 
Pretence of Proof; And my Lord Biſhop utterly denics it; and Mr. Kelly 


| hath ſolemnly deny'd it to your Lordihips; And inſtead of its being a 


Preſent from a young Lady to the Biſhop, Mr. Kelly ſays he bought it 


of a Surgeon at Paris, to give it to Mrs. Barnes. 
There is one Expreſſion in the Letter of the 7th of May, which is res 


markable ; and, in my humble Opinion, enervates and deſtroys the Force 
of all Thoſe Letters relating ro the Dog : For it was written four or. five 


Days after the Biſhop's Lady was bury'd; and it ſays, © Mrs. [{lington is 


<« in great Tribulation for poor Harlequin: ” Mr. Kelly was ſuppos'd to 


write That Letter, and was ſuppoſed to be a Friend of the Biſhop's; and 


could a Friend, could any Man of Common Senſe, be guilty of ſuch a 
Fooliſh and ridiculous Expreſſion 2 Could any Man ſay of one of my Lord 
Biſhop's Charafter, who was in the utmoſt Aﬀiiftion for his Lady, that 
He wgs in great Tribulation for the breaking of a Dog's Leg ? *Tis evident, 
he who wrote That Letter, did not know the Biſhop's melancholy Circum- 
ſtances : *Tis likewiſe well known, that the Biſhop zever loved a Dog, nor 
ever had One. 

The ncxt Method of proving Letters upon the Biſhop, is by Similitude, 
and Compariſon of Hands ; Not by comparing any Paper written by Hin 
with any other Writing ; but by producing a Letter ſupposr'd to be written 
by Mr. Kelly in Au ft and by proving that the three Letters written in 


April, were open'd and copy'd, and ſent forward ; and that Thoſe Letters 
It 


were of the ſame Hand with That prodac'd. 
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It. was to be hoped, that, ſince Mr.. Sidney's Caſe, the Evidence by Stmi- 
4litude of Hands in criminal Proſecutions would never-have been offer'd: 
He was convicted upon ſuch Evidence, and for That Reaſon his Attginder 
_ wasrevers'd in Parliament, And therefqre, I humbly hope Your Lord- 
ſhips will not in your Legiſlative Capactty admit That to be Evidence 
in " Caſe, which in the ſame Capacity You were plets'd jo condemn in 
Mr. Sidney's. TT TOE AE oa | TOs, EF 
i In 1695, Crosby was indigted for Writing Treaſonable Letters ; and 
the Evidence was Similitude of Hands ; which Evidence was diſallow'd 
| by the Chief Juttice Holt, and Crosby was acquitted. Rs CEL 
In Francia's Caſe, My Lord Chief Baron Bury declared Similitude of 
Hands to be no Evidence: And if it was not admitted in Thoſe Caſes, 
where Papers were produced, and proved to be of their own Hand-writing, 
and the Papers with which they were charged were produced, and com- | 
pared with Thoſe other Papers; we preſume, Your Lordſhips will not 
allow jt in This Caſe, where it is carry'd farther than ever it wasattempt- 
ed before. LO Ev Tay Ll 
The Proof, as to This Point, ſtands Fhus. --- Three Clerks of the Poſt- 
Gffece {wear, that the 2oth of April 1720, Theſe three Letters were open'd ; 
"That they took Copies of them, and ſeal'd them up again, and fent them 
forward ; That four Months after, another Letter came to the Office, 
which was ſtopp'd : That is produc'd ; and They all ſwear, they belteve 
the Three Letters were the ſame Hand-writing with the Letter produc'd. 
TT” Now that Men, who never ſaw a Hand but once, and thro' whoſe Hands ſo 
4 many Letters paſs in a Month, ſhould be able to ſwear, that three Letters, 
5 which were ſent in April 1720, were of the ſame Hand-writing with a 
4 Letter which was {topp'd four Months after, is ſtrange and incredible. 

I beg Leave farther to obſerve, that the Clerks of the Poſt-Office owt 
they a:d not compare the Copies of the three Letters with rhe Originals : — 
And was ever a Copy allow'd to be read; unleſs the Perſon who produ- 
ced it {wore that he compar'd it with the Original, and that *twas..a 
true Copy ? ; I - 

It is remarkable, that Clark, one of the Poſt-Office, ſaid, It was impoſ- 
ſfeble to write a Hand, that had any Reſemblance to Thoſe Letters ; but yer, 
he (aid, the Figures bore a Similitude to the Hand-writing: So that one 
H.n41 cannot be like another ; but Figures may be like a Hand-writing. 

| It is alſo obſervable, that the Letter produced is proved to be Kelly's 
Har 7 writing, only by Hutchins the Meſſenger ; who ſays he had him 
in þ:: 1ſtody a Weck, and faw him write ſeveral Letters: And by Ma- 
lone; wwo proves Mr. Kelly's Hand by a Superſcription in French, and 

et owns he cannot read French : Whereas, we ſhall prove by three poſitive 
Witneſſes, that 'This is zot-his Hand : Beſides; they might have produced 
the Letter which he wrote to my Lord Townſhend, which is admitzed ro be 
his Hand. | 
We ſhall likewiſe prove by ſeveral Witneſſes, That at the Time, when 
the three Letters arc ſaid to be written, the Biſhop was at Bromley, and ſo 
lame with the Gout, that he could nor ſtir Hand or Foot ; that his Lady was 
dying ; that no Perſon was admitted to him, but two or three Servants ; 
and that Mr. Kelly was not at Bromely at That time, nor for three or four 
Months before, or after. And therefore, 'tis impoſſible Thoſe Letters 
thould be written, or diQtated, by the Bithop. EE 

The Evidence of Wood the Coachman confirms This. For he ſwore, 
that he never ſaw Mr. Kelly, *cill he was carry'd to lee him in the Tower ; 
and that Kelly was not at Bromley ; that no Stranger was at Bromley from the 
12th of April, till after the 26th, when the Biſhop's Lady died ; and 
that he w2uſt have known it, if there had ; chat the Biſhop never [ent the we 
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£101 
far Kelly, or avy other Perſon in Berry-Street, or any Place near Pall- 
Malt; fo that by This the Examinations of Elizabeth Lever and Neynoe 
are quite deſtroyed, 0 © 98 

But 'tis objected, that a Man might put his Horſe at an In», and come 
ro ſee the Biſhop ; and Wood not know it. Can it be imagined, that Kel. 
ly, who. is ſuppoſed to be ſo particular a Friend of the Biſhop's, would leave 
his Horſe at an [yn? But we ſhall examine other Witneſſes to This. 

It was objeRed, that on the 1oth of Jane the Bells rang; and the Ser. 
vants had Roſes; But it appears, moſt of them were red\Roſes: And if 
it ſhould be criminal to ring the Bells on the roth of Zune; we ſhall ſhew, 
that the Biſhop knew nothing of the Ringing of the Bells, or of the Roſes. 

In the Report, Page. 50. the Committee of the Commons are pleaſed 


to take Notice; © That on the 11th of June, Kelly ſends his Friends at 


« Paris an Account of his late Misfortunes ; and after complaining of the 
* Negle& in not bailing him out ſooner, ſays, Your Old Friend Rig; 
&* indeed, offcr'd all that could be expected from the poor Man ;” and 
infer, © That by Rig is meant the Biſhop of Rocheſter. He 

Can it be imagined, that Kelly would call the Bilhop Gerrard's old 


Friend ; who, 'tis not pretended, ever knew him, or ſaw him? And if 


poor Man be taken by way of Contempt ; can it be imagined that Mr. Kel- 


ly, a Gentleman of That good Senſe, and Breeding, would ule ſuch an Ex- 


preſſion of my Lord Biſhop ? It Theſe Words are raken in the literal 


| Senſe, 'ris as improbable ; for the Biſhop was not taken for a poor Man : 


Beſides, how could He, who had 200,000 !. Contribution-Money, and 


' had the Command of the Military Cheſi, be ſaid to be poor ? And 1 


dare ſay, there is Nobody but believes, that if my Lord Biſhop would 
have intermeddled on Mr. Kelly's Behalf, he had Intereſt enough to pro- 
cure whatever Bail Kelly wanted: And therefore I apprehend, that Rig 
cannot be intended to be the Biſhop. , 

Indeed, no Credit can be given to Cant: Names ; for the ſame Names are 
us'd for ſeveral Perſons: As Laws in Plunket's Cypher ſtands for Mary ; 
and in the Cypher found on Dennis Kelly, it (ignifies Mr. Ceſar. Hawksby 
in Plunket's Cypher ſtands for King George : And inthe Report, 62. there 
are Compliments from the Pretender and his Spouſe to Hawkrby ; which, 
I preſume, they did not mean for his Majeſty. ones is uled many times 
for the Duke of Norfolk. It is uſed for Sir William Ellis ; and it is alſo 


uſed for the Germans; As 1 before obſerv'd. 


That Jackſon cannot mean the Pretender, is plain. App. E. 30. A Poſt- 
ſcript inthe Letter from Qwitwell ro Vernon wy, *© Mr. Chivers adviſes, that 
« the Money you mention, in Cl:xton's Hands, ſhould be equally divided 
« between Medly (meaning the late Duke of Ormond) and Fackſon, mean- - 
« ing. the Pretender.” Now, would Any one devoted to the Pretender's 
Intercſt put Orznond before the Pretender? Zackſon is put tor the Preten- 
der only in Plunket's Liſt: And yet *tis obſervable, that Plunket in all 
his Correſpondence never calls him Jackſon, but Joſeph, or Jepbſon: And 


| in the voluminous Correſpondence charged on Kelly, He is nor once cal- 


led Jackſon ; but the uſual Names are 7ephſon and Foſeph. 
As tor tbe Letrer to Dubois, it ſecm'd at firſtro be a Lerter written from 
France T'O the Biſhop, by the Name of Dubois; and after a Month's | 
time they find it to be a Letter written BY the Biſhop. If fo ; Writing a 
Lettcr, and not ſending ir, can be no Offtznce, But how comes the Bl- 
ſhop to keep That Letter ſeal'd, wbich He had written ſeven Months be- 
fore? The Writer of That Letter owns, He had receiv'd One from Dr- 
bois ewo Months before, by Mr. Fohnſon ; which was the Name Kelly 
went by : And *tis very ſtrange, that 'the Biſhop ſhould beſo weak, as 
to mention the Name of the very Perſon, who, *cis ſaid, uſed to write 
Ren rh | his 
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| his Letters, and by whom He was ſuppos'd to carry on his Correſpons 


deſce. If it be preſum'd that He wrote This Letter; it muſt alfo be 

preſum'd, He was out of his Senſes, when he did it. Fl OL IO 
' That Letter was not ſigned, and was dated the 16th of Dec. but no Year ; 
tho' they have put the Year 1721 to it. For a Month together they never 
thought the Letter to Dubois to be the Biſhop's Hand ; tho' they had ſeveral 
of his Letters. As to the Obſervation made by one of the Gentlemen, that 
the Letter to Dubois was ſeal'd by a particular Seal. and not the Seal with 
which he ſealed ſuch Letters, as He intended all the World ſhould ſee ; That 

Gentleman would do well to let us know, what Letters were written by. 


the Biſhop, which He intended all the World ſhould ſee. 
That ſo many Letters were written before 1712, and fo few, ſince; was 


occalton'd by His Lordſhip's great Correſpondence about Matters of Learn- 


ing at That time, and bis being from That time often afflitted with the 
Gornt, {o that he could not write many Letters, and conſequently receiv'd 
but few. Beſides ; He was made Biſhop in 1713, and Dean of Weſtminſter : 
ſo had not Time to write mucli Himſelf, but kept a Secretary. 

As the Matters before mention'd to be charg'd againſt my Lord Biſhop, 
aroſe from Letters ſuppoſed to be written by him ; I ſhall next conſider 
the Charge againſt Him, which ariſes trom Letters ſuppoſed to be written 
to Him. 7 | 


' There are Tw» Letters mention'd in the Report as written to Him ; one 


of the 11th by Motfield, interpreted to be Lord Marr, wrote to Illington ; 


the other of the 25th of Fuly from Digby, interpreted D!'lon, to Mrs. Weſton, 


Now I would obſerve, That it is not pretended, that Either of Thoſe 
Letrers was ever veceiv'd by the Biſhop ; ſo conſequently mult be inter- 
cepted : Therefore it would have been proper, to have produced the Let- 
ters, and to have proved the Hands, : 

As to the Letter from Motfield ; *tis only a Compliment of Condolence : 
And 'tis inferr'd that it ſt be the Biſhop ; becauſe his Lady died a little 
before. The Letter ſays, © We muſt ſubmit with Reſignation, ro what 


_ < the juſt and great God thinks fic to order; but you know ſuch Things 


* ſo much better than I do; that I will not trouble you with ſaying any 
© more upon it. * From Theſe laſt Words it is inferr'd, that This Ler- 
ter was written to a Clergyman, and conſequently the Biſhop. 

What Weight This Way of Reaſoning will have with Your Lordſhips 
in cr:imznal Proſecutions, is humbly ſubmitted : But it muſt be obſerv'd, 
that This Letter is {aid to be an Anſwer to the Letter ſaid to be written the 
2oth of April to Muſgrave: And as we have ſhew'd, that it was impol- 
ſible the Biſhop ſhould write or. diate Either of the Letters of the 20th 
of April; the Anſwer nuſt fall with the Letter. But from hence the Ob- 
ſcrvation is natural, and undeniably true ; that if Fones, who wrote the 
Letter to Muſgrave of the 2oth of April, could not be the Biſhop; and 
Pllington, to whom Motfield wrote, be the ſame as Jones; then neither 
Fones nor [llington can denote the Biſhop. 

As to the Letter from Digby ro Mrs. Weſton, who is interpreted the Bi- 


| hop; Ir was written the 25th of Fuly, N. S. Wherein Digby ſays, © I 


© cannot on any reaſonable Grounds complain of your Silence, becauſe 


* Iam inform'd of the Situation of your Health, and the Concern your 


** Family are in, by Bankrupts, and Law-Suits, ” 

It mult be obſcrv'd, that on the 7th of Ful, O. S. G. W. in his Letter 
to Digby lays, © I ſaw Mrs. Weſton yeſterday ; ſhe never was berter in 
« hcr Life than now.” Ir is ſtrange, that Dighy theWeck following ſhould 
take Notice of the ill Situation of Mrs. Weſton's Health ; 'Tis plain both 
Theſe Letters can't be genuine, and therefore no Credit can be given to 


One 


| ſuch a Correſpondence. 
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_ One Way of fixing the intercepred Correſpondence, and the Cant- EE: 
Names mention'd- therein upon the Biſhop, is, by the Coincidence of Timer, 
and other Circumſtances ; as 'of his Lordihip being in Town, and out. of 
Town: And there are ſeveral Miſtakes in Them. For in Hatfeld's Letter 
y to Muſgrave of the 7th of May, he fays, Mr. Fones is come to Town 
only for'a Day : If That be to be underſtood of the Biſhop, ir is not true ; 
| He came to Town the 5th of May, and did not go out of Town till 

we Cor. DRTION | 
In the Letter from I. H. to Dixwell, of the 18th of June, 'tis ſaid, © Mr. 

*© B. Rig, and Rep. are 1 hear in the Country.” And 'tis ſaid by Rig is 
meant the Biſhop : Which cannot be, for the Biſhop was then in Town, 
So in a Letter to Maiſonneuve, of the 19th of Fuly, *tis ſaid, © Rig is in 
*© the Country :”* Whereas the Biſhop was then in Town. This is the more 
obſervable ; becauſe the Report, taking Notice of the Biſhop's being ill of 
the Cont, ſays, Page 41. © This CRONE; as allo ſeveral others, 
*© which will be taken Notice of as to the Biſhop's being in Town, or 
* in the Country, at the reſpe&ive Times mention'd in the intercepted 
** Letters, have been carefully enquir'd into.” And in the next Para- 
graph, The Report, taking Notice of the Letter to Maſgrave of the 7th of 

May, which ſays Mrs. Jones is come to Town, ſays, © This agrees with 

** the Enquiry :” And yet it will plainly appear, that there arc ſuch Miſ- 

takes, as to Thoſc times, as I have before mention'd. _ : 

Ihope I may have Leave to obſerve, that Theſe Miſtakes eſcaped the Ob. 

ſervation'of the Honourable Committee of the Houſe of Commons ; and 

that tho” the Letter of the 7th of May, in the Appendix, ſays, *©* Mrs: Fones 
* is come to Town only for a day ;” Yet in the Report,the Words only for 

_ a Day are left out. | ls DNEn) 
All the Circumſtances before mention'd are made uſe of to fix the | 
Names of Fones and [lington upon my Lord Biſhop; and therefore the ; 
next Paragraph but one in the Report is very obſervable: Which 1s This. 
* Theſe ſeveral Circumſtances, joined to Neynoe's Declaration, thar 

** Kelly had told him, the Biſhop went ſometimes by the Name of Fones, 
** and that Carte had told him, the Biſhop went by the Name of [{lington, 
* ſthew, that where-eyer Fones and Ilington are named in Kelly's Corref- 

(= OR popyencs, the Biſhop of Rocheſter is to be underſtood by Thoſe Names.” 

_ So that the whole Proof of the Correſpondence charged to be carry'd 

on by my Lord Biſhop under the Names of Fones and Hington, is reſolv'd 

into 'This; That Neyzwoe DECLARED that Kelly and Carte TOLD HIM 
the Bilhop went by Thoſe Names. 7 er. 
fe TI beſfeech Your | cedihios. Is This Proof ? Is This Evidence ſufficient ta 
FE deprive a Reverend Prelate of all his Eccleſiaſtical Preterments? And to 
ſend him into perpetual Baniſhment? Do the Lives and Liberties of Ex- 
zliſhmen ſtand upon ſo weak a Foundation? If they do; I preſume to 
lay they are very precarious, and the moſt innocent Man alive cannot fay 
He 1s ſafe, : 

[ p08 Lordſhip's Indulgence to obſerve farther, that This heavy 
Charge againſt my Lord Btſhop is ſupported only by Innuendo's : And 
with what an Eye Innuendo's have been always look d upon in criminal 
Caſes, many Inſtances may be given. = 

-I ſhall trouble your Lord{hips but with Oze; which is full to This Pur- 
pole, and of the greateſt Authority : I mean the Reſolution of your Lord- 
thips in the Caſe of Sir Samuel Barnardiſton in 1683, He was proſecuted 
for writing Letters, alledged to be Seditious, and highly reflecting on 
the Government, and the Publick Juſtice of the Nation; and was found 
oily, and fined 10,0001. He brought aWrit of Error inThis moſt Honour- 
able Houſe, and your Lordſhips were pleas'd to reverſe That Judgment , 


tor that the Information being grounded on Letters, which in themſelves 
Were 


1 


Et "Wn 
| wete not crimina!, but made fo by Tanuendo's ; your Lordſhips were pleas 
led to declare, that Innuendo's ad forced Conſtrutions ought not to be at- 
low'd; for all Accuſations ſhould be plain, and the Crimes aſcertain'd. 
Now if it can be ſuppos'd, without any Evidence, that my Lord Biſhop 
wrote the Letters charged to be written by him ; even then this Caſe is the 
ſame with Sir Samnz?l Barnardiſton's. For the Letters are not criminal in 
themſelves; nor can be made ſo but by Innuends's, and ftrain'd, forc'd Conia 
firufions. Nay, Ipreſumerto ſay, there is not oe Part of the Charge but ſub- 
fiſts purely by Innnendso's, and ſirain'd Conſtruftiois. 
I will trouble your Lordihips with inſtancing only one Letter ; which 
is That of the 2oth of. April written ro Mr 7ackfon, and ſubſcribed 1378. 
With the Innuends's it is Thus. 1378, Innuendo a Perſon whote proper | | 
Name begins with an R, Innuendo the Biſhop of Rocheſter did write to | 
Mr. Jackſon, Innuendo the Pretenger ; that, notwithſtanding this Oppor- | 
runity, Innuendo an Opportunity of raiſing a Rebellion in England at the __.. 
Time of Eleftions of Members of Parliament, had elapfed ; I, | the 
Biſhop, agree with you, Innuendo the Pretender, that another, Innuends 
another Opportunity of raiſing a Rebellion in England, may offer before the L 
End of the Year, Innuendo at the Breaking up of the Camp. Your Lord- | 
ſhips will pleaſe to obſerve what a Superfetation of Innnendo's (if I may 
ſo ſay) there muſt be to ſupport This Charge ; and without [anuends's no 
Part of the Charge againſt the Biſhop can be maintain'd : And therefore, 
I humbly hope that the ſame Reaſons which induced your Lordſhips to. 
reverſe the Judgment againſt Sir Samuel Barnardiſton, will prevail upon 
you to rcje&t This Bill. Þ = 
To what I have objcacd I imagine it will be anſwered, That your Lord-: : 
ſhips are now acting in your Legiſlative Capacity, and that in your Le- 
giſlative Capacity you are not bound by the Forms of Law : Burt I hum- 
bly ſubmir it, whether you will not think fitto proceed according ro the : 
Rules of Law, tho' not according to the Forms of it. 
Mens Lives, and Propertier, are to be try'd and determined ſecundum 
Allegata & Probata; and the Proof in ſuch Caſes muſt be Legal Proof. 
And I apprehend with great Defercnce, that when your Eordihips pro- 
ceed in your Legiſlative Capacity in other Inſtances, you proceed accord- 
ing to the Rules of Law : As in Bills for enabling Perſons to ſell, or ſet- 
tle Eſiates; Or for making Rivers navigable. 1f the Title or Property of 
any Perſon come in Queſtion, Your Lordſhips are pleaſed to hold the 
Parties to ſtridt legal Proof : And why not in Bills of Attainder ? Are Bills 
of Attainder (whereby Mcns Lives are forfeited, their Eſtates confiſcated, 
_ their Blood corrupted, and their Families undone) of lefs Moment, than 
Bills to enable Perſons to ſettle their Eſtates for the Benefit of their Fami- 
lies? I humbly apprehend that your Legiſlative and 7udicial Capacities 
are here ſo united, thatthey cannot be ſeparated. For a Bill of Attainder is a 
Condemnation by Parliament ; and your Lord{hips atways hear and judge, 
whether a Party be Grwilty, before you condemn him. Will you then be 
pleaſed to judge and determine, upon Jeſs Proof in one Caſe than in an- 
other? Can it be conceived that your Lordſhips will not a& by the ſame 
Rule in both your Capacities? Or that you will not have an equal T ender- 
neſs and Regard for the Lives, Liberties, and Eſtates of the Subje& in One 
Capacity, as in the Other ? OTE OUR 
When a Man flies from Juſtice, He gives Judgment againſt himſelf ; and 
when a Perſon accuſed doth by corrupt or indire& Means conceal or con- 
vey away the Witneſſes againſt him; then he is the Cauſe, why ſirif 
and legal Proof cannot be had : And That may be a Reafon, why leſs 
Proof ſhould be admitted. But in Caſes not attended with either of Theſe 
Circumſtances, to ſay that leſs than Legal Proof is Sufficient tor a Bill o 
Attainder, is to affirm that bed ae OPINION alone, Without rr, 
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is 4 ſufficient Foundation to paſs a Bill of Attainder. And how harſhly 
That would ſound in the Ears of Engliſhmen, is humbly ſubmitted to Your 
Lordſhips. 

- My Lords, By our Law, a Fudge cannot go according to his own pri- 
wvate Opinion ; bur muſt be govern'd by the Evidence given before Him 7 
Court. For the Rule is, Nl refert, quod notum fit Tudici ; fi non notum 
fit in Formd Fudicii, Andit Mens Rights and Liberties were to be de- 
termin'd by private Opinion ; How precarious would the Lives and Eſtates 
6f Engliſhmen be 2 The moſt innocent Man could not be ſafe ; The wiſeſt 
Man could not foreſee, where it would end; and England muſt no longer 
boaſt of the Excellency of her Conſtitution, 

It is a Rule, both in Law, and Rcalon, that Nemo bis puniri debet pro eodem 
Deliffo: And yet That may happen to be the Biſhop's Caſe. For the 
Charge in the Bill is general ; intending to raiſe a Rebellion, and holding 
Treaſonable Correſpondence in order to bring in Foreign Forces : But there 
is no particular Fact charged npon him. Now if he ſhould be indifed for 
either of thoſe Species of "Treaſon ; and particular Overt- Afs of ſuch Trea- 
ſon ſhould be alledg'd, as buying Arms, and liſting Men for the Pretender, 
and the Overt-Acts ſhould be proved by two Witneſſes ; He might be con. 
demn'd, and executed for it. For he could not plead This Bill in Bar to 
ſuch [ndiftment ; becauſe the Indictment would not be for the ſame Fatts ; 
there being 20 particular ones charged in the Bill, And yet it may happen 
(as I (aid) that my Lord Biſhop may be died and try'd for the Treg- 
fon mention'd in This Bill: As in the Caſe of Hampden and Fitzharris, 
1380 which I latcly mention'd. For Mr. Hampden was try'd for meeting and 
76 conſulting to raile a Rebcllion, was fined 40,0001. and was afterwards 

try'd for High-Trecaſon for the ſame Fat: And tho? he infiſted on his hay- 

ing been try'd for the ſame Fa, and delircd to plead it; yet the Court 
would not allow it. And in Fizharris's Caſe, he was indicted for High- 

Treaſon, and pleaded an Impeachment ; and averr'd, it was for the ſame 
 Fa&: But the Plea was over-ruled : For there being no particular Article, 

the Averment could not be {ſupported ; becauſe he could not averr any 

thing, that was our of Record. | RE 
I bumbly hope, Your Lordſhips will excuſe Me for taking up fo much 
iv of your Time. But the Multifarionſneſs of the Matters of which the Ac- 
ik cuſation conſiſts, and the Weight of the SubjeR drew me into it. I hum- 
\\& bly thank Your Lordikips for your great Indulgence and Patience in hear- 
Þ ing me: And if as a Lawyer, thro my Zeal for my Client's Service, or 
| as an Engliſhman, aſlerting Thoſe Laws, which I apprehend are the 
'F Security of Britiſh Liberties, 1 have let drop any Expreſſion, which may 
a. be thought improper; 1 moſt humbly beg Your Lordſhips Pardon. And 
I if there be a Difference between your Legiſlative and Judicial Capacity : 
"ff 1 ſubmir ir, whether Your Lordſhips will be pleaſed to give That udg- 
20 ment tn your Legiſlative Capacity, which the Counſel for the Bill do, in 
my Apprehcnſion, admit You could not give in your Judicial. And 
theretore I hope, Your Lordihips wiil be pleaicd to reje& This Bill, 


AFTER the Witneſſes for the Biſhop were 
examin'd, yr Conitantine proceeded Thus. 


My 
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E have done with our Evidence ; and hope we have fully anſwer'd 
'Y every Part of the Charge contain'd in the Bill, and apprehend there is 


we My Lords, 


[no one Circumſtance left unanſwer'd. Particularly, that we have totally 
deſtroy*d the Credit of Neynoe's Hearſay-Evidence : For wheh the Improba- 


bilities, Inconſiſienties, and Contradiftions, of His Examinations are con« 
fider'd, and the Teſtimony of the Witneſſes is duly weighed ; No Perſon - 
can. give the eaſt Credit to what He hath ſaid, withour offering the great- 
eſt Violence imaginable to his Reaſon. _ TERS TY 

And it is wonderful, that the Counſel for the Bill ſhould infiſt he ſhould 
be credited |in 'any Thing: When we have proved, he had the Con- 
fidence to declare that a Right Honourable Perſon had endeavour'd to per- 


ſuade Him to' accuſe Perſons of Quality of Things He kneto nothing of. 


Hath he not ſaid that, when he was to be examin'd, That Right Hononr- 
able Perſon had'Him firſt i» private, and told Him, what Qneſtions would 
be as&'d Him, and what Anſwers He ſhould give Did he not ſay, that the 
very fame Gentleman gave Him five Queſtions, or Enquiries, and told Him 


what He ſhould reply to Each of them? Hath He not ſaid, that rcfuling to 


give Evidence, He was threatned with Newgate ; and that Thereypon He 
gave Them Informations againſt My Lord Biſhop and Others 2 Nay, had 
He not the Impudence to ſay, that the ſame Right Homourable Perſon of- 
fer'd Him 29001. 5001. per annum,and a Place, to accuſe the proteſting Lords, 
the Earl of Orrery, and This Reverend Prelate? And that being asK'd 
whether He knew any Thing of the Plot, He {wore No : Nor Anybody elle; 
But that he knew of two other Plots, viz. One of Mr. Walpole againſt the 
Proteſting Lords ; the Other of Himſelf upon Mr. Walpole, to get 200vl. 
of Him 2 Nay, it is proved He declared that the ſame Gentleman 
preſs'd Him ſo hard to accuſe ſome Perſons ; that He had it once in his. 
Mind to take up That Right Honourable Perſon's Sword, and rum Him 
thro? with it; and ſo make an End of the Plot. : IR 
Thele are Things which have been proved upon Neyroe: And all Theſe 
Things being confider'd, I believe the Counſel for the Bill-will readily 
agree with Me, that 0 Credit ought to be given to one Word He has ſaid : 
And if His Evidence be laid atide ; the greateſt Part of the Charge againſt 
my Lord Biſhop falls to the Ground. | | 
My Lords, 'The Evidence Mr. Lewis gave, was very material. For he 
ſhew'd Your Lord{hips, that Brockett, who was of the Poſt-Office, was ſo 
Skilful in connterfeiting Hands and Seals; that he wrote the Superſcrip= 
tion of a Letter, and took the Impreſſion of a Seal, and ſeal'd it again ; 
and did it ſo well, and gave it ſuch a Luſtre, that Mr. Lewis could not 
diſtinguiſh ir from the Original, | 
The Emrgravers likewite ſaid, They could take off the Impreflions of 
Seals lo well, that they could not be diſtinguiſh'd : Nay, tho' the Wax 
were broken, yet it no Part of the Wax were loſt ; It might be done« 
Your Lordſhip: obſerve how the Engravers themſelves were miſtaken 


in rclation to ſome Impreſſions, which were produced to them: And 


You farther obſerve, that the Seal in Queſtion was a Cicero's Head, 
which all the Engravers agree to be a very common one; and they had 
many of 'Them : So that no Objection can be made againſt my Lord 
on Account of 'That Seal. Nay, one of the Engravers ſaid, it appear'd 
to him that the Seals of the two Letters were not the ſame. obs 
As to the Dog ; there is Mr, Crawford's Certificate, and Birminghants 

Afﬀid avit. | | 
As to Mrs. Barnes's Evidence ; ſhe hath found out now, that there were 
Two Dogs, tho' Nobody elſe ever heard of Two. She faid, the Firſt 
was tor the Biſhop of Rochefter. Now it is plain, the Firſt was ſent in 
March ; 


— 
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March; and it was\His Leg that was broken: And Birmingham "ES and 
Mr. Kelly ſolemnly affirms, that it was for Mrs. Barnes, and not for the 
Biſhop. \ hg 
; + the Three Letters of the 2oth ©: April ; We have proved-it'im- 
*0 poſſible that the Biſhop ſhould write, or dictate, Thoſe Letters to Mr,Ke/ly. 
7 And Your Lordihips take Notice, how the Bazler came to obſerve Thoſe 
5k Letters could net be written by the Biſhop ; And the Servants, tho' un- 
der Confinement, and not permitted to ſee any Body, agree in their Evi- 
dence, There is Gordop's Aﬀidavit that he never had ſuch a Pacquet : And | 
Fames Talbot was here in Town the 29th of April, 
| Thus, Your Lordſhips obſerve, that a Bz/ of the moſt extraordiy 
1 Nature that ever was ſeen, hath been ſupported by the moſt extraordinary 
3s Evidence, that ever was heard : And we hope, we have ſet the dark Paf- 
ſages, of which the Charge is compounded, in ſuch a Light ; that every One 
may plainly ſee the Right Reverend Prelate is not guilty of any One Offence 
charged againſt Him. SA 
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